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Survivors of domestic violence, dating vio-
lence, sexual assault, and stalking face significant
barriers when attempting to access safe, decent,
and affordable housing. Since housing stability is
so critical for survivors, changes in housing policy
can potentially impact survivors’ abilities to obtain
and maintain housing in an environment that is
free from violence. Recently, the U.S. Department
of Housing and Urban Development (HUD) has
taken action on several housing issues—including
homelessness, harassment and liability under the
Fair Housing Act (FHA), shelter access consistent
with individuals’ gender identity, and the use of
arrest records in housing decisions. Specifically,
HUD has: (1) issued a final regulation that defines
“chronically homeless”; (2) proposed a regulation
concerning harassment in housing and liability
under the Fair Housing Act (FHA); (3) proposed a
regulation concerning access to shelters and other
facilities funded by HUD’s Community Planning
and Development (CPD) programs consistent with
individuals’ gender identity; and (4) issued guid-
ance stating that arrest records alone cannot be
the basis for housing decisions in federally subsi-
dized housing. The following article briefly sum-
marizes each of these recent developments.

HUD Issues Final Rule Defining “Chronically
Homeless”

Domestic violence, dating violence, sexual
assault, and stalking often result in survivors and
their families experiencing homelessness. On De-
cember 4, 2015, HUD issued a final rule that pro-
vided a definition of “chronically homeless” that
will be used in the agency’s Continuum of Care
program (CoC) and in the Consolidated Submis-

sions for CPD programs. HUD intentionally nar-
rowed the statutory definition of “chronically
homeless” found in Section 401 of the McKinney-
Vento Act to ensure that the funds are targeted to
provide permanent supportive housing solutions
for individuals with the longest histories of home-
lessness and highest need. A “chronically home-
less” person is defined as a homeless individual
with a disability who lives either in a place not
meant for human habitation, a safe haven, or in
an emergency shelter, or in an institutional care
facility if the individual has been living in the facili-
ty for fewer than 90 days and had been livingin a
place not meant for human habitation, a safe ha-
ven, or in an emergency shelter immediately be-
fore entering the institutional care facility. To
meet the “chronically homeless” definition, the
individual also must have been living as described
above continuously for at least 12 months, or on
at least 4 separate occasions in the last 3 years,
where the combined occasions total at least 12
months. Each period separating the occasions
must include at least 7 nights of living in a situa-
tion other than a place not meant for human habi-
tation, in an emergency shelter, or in a safe haven.
Chronically homeless families are families
with adult heads of household who meet the defi-
nition of a chronically homeless individual. If there
is no adult in the family, the family would still be
considered chronically homeless if a minor head of
household meets all the criteria of a chronically
homeless individual. A chronically homeless family
includes those whose composition has fluctuated
while the head of household has been homeless.
The rule further established the necessary
recordkeeping requirements that correspond to
the definition of “chronically homeless” for the
CoC program. Recipients and subrecipients of the
CoC program are required to follow written intake
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procedures to ensure compliance with the
“chronically homeless” definition. The procedures
must establish the order of priority for obtaining
evidence as third-party documentation first, in-
take worker documentation second, and certifica-
tion from the individual seeking assistance third.
The rule is effective January 4, 2016. HUD
expects all providers operating permanent sup-
portive housing dedicated to or prioritized for in-
dividuals and families experiencing chronic home-
lessness to use this definition for all new individu-
als admitted to the program after January 15,
2016. HUD is further providing a webinar in Janu-
ary 2016 for CoC leadership, CoC program partici-
pants, and other stakeholders to learn about the
new definition and recordkeeping requirements.

HUD lIssues Proposed Regulation Concerning
Harassment and Liability Under the Fair Hous-

ing Act

Note to OVW Grantees: The Office of
Violence Against Women, U.S. Depart-
ment of Justice, does not handle issues
regarding sexual harassment.

Harassment in the home is an issue that
impacts survivors. A housing provider or neigh-
bor’s conduct may begin as harassment, but, over
time, may escalate to stalking or even sexual as-
sault. Additionally, survivors—who are over-
whelmingly female—are also often subject to
housing discrimination in violation of the FHA. In
October 2015, HUD issued a proposed regulation
that would address both harassment in housing
and liability under the FHA for acts of housing dis-
crimination.

This proposed regulation puts forth stand-
ards for analyzing claims of harassment under the
FHA. Importantly, the proposed regulation does
not just cover sexual harassment, but would ex-
tend to harassment based on membership in all
categories protected by the FHA, which include
race, color, sex, religion, disability, national origin,

and familial status. HUD also proposes to create a
new section within HUD regulations that would
provide definitions for terms that describe the
two prevailing theories of harassment—namely,
“quid pro quo” harassment and “hostile environ-
ment” harassment. Specifically, HUD proposes to
define “quid pro quo” harassment as referring to
“an unwelcome request or demand to engage in
conduct where submission to the request or de-
mand, either explicitly or implicitly, is made a con-
dition related to” the availability, sale, or rental of
the dwelling, or the exercising of other rights un-
der the FHA. As noted in the text that explains the
proposed regulation, an example of quid pro quo
harassment would be a housing provider condi-
tioning a tenant’s ability to stay in a unit upon the
tenant’s submission to unwanted sexual advances.
HUD proposes to define “hostile environment”
harassment as “unwelcome conduct that is suffi-
ciently severe or pervasive as to interfere with”
the availability, rental, sale, or “use or enjoyment”
of the dwelling, or the exercising of other FHA
rights. The proposed regulation also outlines some
of the factors to be used to assess whether hostile
environment harassment is present.

Furthermore, the proposed regulation
outlines when housing providers and other enti-
ties covered by the FHA would be held liable for
all FHA violations, including, but not limited to,
harassment. The proposed regulation describes
when a housing provider or other entity would be
liable for an individual’s own discriminatory con-
duct (i.e., a housing provider that harasses or oth-
erwise discriminates against a tenant), or the dis-
criminatory conduct of an agent or employee. Im-
portantly, the proposed regulation assigns what is
known as “direct liability” under the FHA to those
persons with an existing duty to take “prompt ac-
tion” to address housing discrimination by a third
party but do not, assuming that the person with
the duty “knew or should have known” about the
discriminatory conduct. This existing duty may be
the result of state, federal, or local law, or a lease
or contract. Under the proposed regulation, FHA
liability could arise for a landlord who does noth-
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ing to stop housing discrimination committed by
one tenant against another tenant even though
the landlord was aware (or should have been
aware) of such discrimination.

HUD'’s final regulation is forthcoming.

HUD Issues Proposed Regulation Regarding
Equal Access to HUD CPD Programs Regard-
less of Gender Identity

Survivors often turn to programs that pro-
vide shelter and other services when escaping do-
mestic violence, dating violence, sexual assault,
and stalking. Lesbian, gay, bisexual, and
transgender (LGBT) survivors still face considera-
ble discrimination when trying to access these
services. In November 2015, HUD issued a pro-
posed rule that would add to and amend the ex-
isting Equal Access Rule on the issue of ensuring
equal access to HUD’s Community Planning and
Development (CPD) programs consistent with an
individual’s gender identity. Due to persistent
housing discrimination against LGBT individuals,
HUD previously tried to address LGBT discrimina-
tion in HUD programs generally by issuing the
Equal Access Rule in 2012. At that time, the Equal
Access Rule amended HUD regulations to require
equal access to HUD-funded and HUD-insured
programs regardless of sexual orientation, gender
identity, or marital status. Now, HUD seeks to en-
gage in more specific rulemaking that focuses on
ensuring equal access within the CPD pro-
grams consistent with a person's gender identity.

First, the proposed rule seeks to amend
the existing definition of “gender identity” within
HUD regulations, in order to differentiate the con-
cepts of actual gender identity and perceived gen-
der identity.

Second, the proposed rule seeks to create
a new section within HUD regulations (24 C.F.R. §
5.106) that specifically requires CPD programs to
provide equal access to individuals regardless of
gender identity. This proposed new section would
supplement the existing general equal access pro-
vision included in current HUD regulations. The

proposed section lists the programs to which the
CPD equal access provisions would apply—
specifically, the HOME Investment Partnerships
(HOME) program, the Community Development
Block Grant (CDBG) program, Housing Opportuni-
ties for Persons with AIDS (HOPWA) program, the
Emergency Solutions Grants (ESG) program, and
the Continuum of Care (CoC) program. The pro-
posed section would require CPD funding recipi-
ents, subrecipients, and providers to create poli-
cies and procedures to ensure equal access re-
gardless of gender identity, including policies and
procedures that would safeguard individuals’ se-
curity and privacy. Additionally, this proposed sec-
tion would require that an individual’s placement
and accommodation in shelters and facilities with
shared sleeping areas and bathrooms be made in
accordance with the person’s gender identity.
However, the proposed rule includes an exception
to this requirement by permitting a CPD funding
recipient to, on a case-by-case basis, make a
written determination that an alternative place-
ment is required to “ensure health and safety.”
Such determinations can only be made when less
burdensome alternatives are unavailable; the pro-
posed rule would also require that comparable
alternative placement be provided. These case-by-
case decisions cannot be made on the basis of
complaints due to the shelter seeker’s perceived
or actual gender identity. CPD funding recipients
must keep records of such case-by-case determi-
nations. The proposed rule states that decisions
“to provide accommodations based on concern
for the health and safety of the individual seeking
accommodations should be based on the individu-
al’s own request to be otherwise accommodated.”
Third, the proposed rule would eliminate
the provision of the Equal Access Rule prohibiting
HUD-assisted and -insured housing programs from
inquiring about an individual’s gender identity or
sexual orientation. HUD now feels that such a ban
interferes with the ability of shelters and other
facilities to place individuals in shelters/facilities
consistent with their gender identity. HUD also
explains that removal of this prohibition would
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permit inquiries about an individual’s gender iden-
tity or sexual orientation such that the housing
provider could determine the number of bed-
rooms a household is entitled to receive. HUD is
retaining the Equal Access Rule's prohibition
against determining housing eligibility based upon
gender identity, sexual orientation, or marital sta-
tus.

HUD’s final regulation is forthcoming.

HUD Issues Guidance Regarding Use of Arrest Rec-
ords in Housing Decisions

An abuser’s actions can often lead to a
survivor facing arrest. For example, if the police
are called to respond to an abuser’s attack on a
survivor, the police may arrest both individuals if
the responding officers are unable to ascertain
which person is the perpetrator. In November
2015, HUD issued new guidance regarding the use
of arrests in housing decisions within the federally
subsidized housing programs.

HUD has issued two notices with the same
content—one addressed to housing authorities
and Section 8 Housing Choice Voucher landlords
(Notice PIH 2015-19) and the other notice ad-
dressed to owners of multifamily properties subsi-
dized through HUD programs (Notice H 2015-10).
These notices inform HUD housing providers that
arrest records alone cannot serve as the basis for
an eviction, termination, or denial of admission
for HUD's public housing and subsidized housing
programs. In HUD's view, an arrest is insufficient
to demonstrate involvement in criminal activity.
However, the notices explain that the underlying
conduct for an arrest can be the basis of an ad-
verse housing decision if there exists “sufficient
evidence” that someone engaged in the criminal
activity at issue. Therefore, an arrest record can
prompt further inquiry into an individual’s con-
duct, but cannot serve as the sole basis for an ad-
verse housing action. Thus, housing providers can
use witness statements, police reports, and
“[r]eliable evidence of a conviction” to demon-
strate that criminal activity has taken place. The
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guidance notes that screening, termination, and
eviction policies must comply with the FHA and
civil rights laws. Additionally, the guidance dis-
cusses best practices. =
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For technical assistance or requests for
trainings or materials, please contact:

Karlo Ng, kng@nhlp.org

National Housing Law Project
703 Market Street Ste. 2000
San Francisco, CA 94103
Phone: (415) 546-7000, x. 3117
www.nhlp.org/OVWgrantees
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