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Logistics

* Problems accessing the training? Send an e-mail
to NCLER@acl.hhs.gov.

* Written materials and a recording will be
available at NCLER.acl.gov.



mailto:NCLER@acl.hhs.gov
https://ncler.acl.gov/

About NCLER

The National Center on Law and Elder Rights (NCLER) provides the
legal services and aging and disability communities with the tools
and resources they need to serve older adults with the greatest
economic and social needs. A centralized, one-stop shop for legal
assistance, NCLER provides Legal Training, Case Consultations, and
Technical Assistance on Legal Systems Development. Justice in
Aging administers the NCLER through a contract with the
Administration for Community Living’s Administration on Aging.

Acknowledgement

This presentation was created by The National Center on Law and Elder Rights (NCLER) under
Contract No.75P00121C00033 from the U.S. Department of Health and Human Services,
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Community Living or the U.S. Department of Health and Human Services.
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Key Lessons

The Violence Against Women Act (VAWA) provides
protections for survivors applying to or living in
federally-subsidized housing.

VAWA protects any individual who is or has been a
survivor of actual or threatened domestic violence,
dating violence, sexual assault, or stalking, and is
living in, or seeking admission to, any of the
covered housing programs.



Key Lessons (cont.)

* VAWA'’s core protections prohibit otherwise
qualified tenants and applicants from being denied
or terminated from housing assistance, or from
being denied admission or evicted from, a covered
housing program on the basis that the tenant or
applicant is or has been the survivor of a VAWA
crime.

* VAWA provides other key protections, such as lease
bifurcations and emergency transfers, that are not
available in all the covered housing programs.
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Elder Abuse and Housing Security



Elder Abuse - Generally

* The Centers for Disease Control & Prevention
defines elder abuse as an intentional act or failure
to act that causes or creates a risk of harm to an
older adult (i.e. someone who is 60 or older).

e Elder abuse includes physical, sexual, and
emotional/psychological abuse, as well as financial
exploitation, neglect, and abandonment.

* A significant portion of elder abuse involves some
form of domestic violence.
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Domestic and Sexual Violence 101

* Nearly 36% of women and 29% of men have
experienced rape, physical violence, and/or stalking
by an intimate partner in their lifetime.

* The number of seniors impacted is estimated at
between 700,000 to 1.2 million

* 81% of women and 35% of men who experienced
rape, stalking, or physical violence from an intimate
partner reported significant impacts (short-term or
long-term) like injuries or symptoms of post-
traumatic stress disorder.
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Domestic and Sexual
Violence 101 (cont.)

* Nearly 1in 5 women (18.3%) and 1 in 71 men
(1.4%) have been raped in their lifetime.

* 1in 6 women (16.2%) and 1 in 19 men (5.2%) in the
US have been the victim of a stalking incident in
their lifetime in which they felt fearful that they (or
someone close to them) would be harmed or killed.
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Domestic and Sexual Violence and Housing

* The perpetrator may:
e take out credit cards in a survivor’s name,
e cause damage to a survivor’s property,

* cause a survivor to not be able to work (i.e. due to injury
or job loss resulting from abuse),

* force a survivor to participate in criminal activity

* These negative impacts can lead to eviction, poor
rental history or poor credit history.
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VAWA Overview
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What is VAWA?

* VAWA provides housing protections for survivors of
domestic violence, sexual assault, dating violence,
and stalking who are applying for or living in
federally assisted housing, or participating in
federally assisted housing programs.

* The law applies to a survivor (actual or perceived)
regardless of sex, disability or age.

* VAWA was adopted in 2005 and reauthorized in
2013 and 2022.

* VAWA does not apply to market-rate rental
housing.
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Covered Programs: HUD (1 of 2)

Public Housing

* Section 8 Housing Choice Voucher Program

Project-based Section 8 Housing

e Section 202 Supportive Housing for the Elderly

 Section 202 Direct Loan Program*

e Section 811 Supportive Housing for Persons with
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Disabilities
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Covered Programs: HUD (2 of 2)

 Section 236 Multifamily Rental Housing

» Section 221(d)(3) Below Market Interest Rate Housing
(BMIR)

e HOME Investment Partnerships Program (HOME)

* Housing Opportunities for Persons with AIDS (HOPWA)
* McKinney-Vento Act Programs

* National Housing Trust Fund

* Transitional Housing Assistance Grants for victims of
domestic violence, dating violence, sexual assault, and
stalking™
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Covered Programs: USDA

e Rural Development Voucher Program*

e Section 514 Farm Labor Rental Housing

e Section 515 Multifamily Rental Housing

e Section 516 Farm Labor Housing Grant Program

e Section 521 Stand-Alone Rental Assistance
Program™*

* Section 533 Housing Preservation Grant Program
e Section 538 Multifamily Rental Housing
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Covered Programs: Treasury Dept.
and Veterans Affairs

* Treasury Dept.
* Low-Income Housing Tax Credit program (LIHTC)

* \Veterans Affairs
e Supportive Services for Veteran Families (SSVF)*
* Veterans Affairs Supportive Housing (VASH)*
* Transitional Housing Assistance for Homeless Veterans*

* Grant Programs for Homeless Veterans with Special
Needs*
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Additional Program Coverage

* Also includes a “catch all” provision: “[A]lny other

Federal housing programs providing affordable

housing to low- and moderate-income persons by
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means of restricted rents or rental assistance, or
more generally providing affordable housing
opportunities, as identified by the appropriate
agency through regulations, notices, or any other
means.”
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Protected Survivors Under VAWA

* Domestic violence
e Sexual assault

* Dating violence
 Stalking
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* Includes misdemeanors and felonies committed by

Domestic Violence Under VAWA

a current or former partner of the victim under the

family or domestic violence laws of the jurisdiction
receiving grant funding.

* Includes abuse of the following types, which may or
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may not constitute criminal behavior:
* Verbal
e Psychological
 Economic, and/or
e Technological
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Affiliated Individuals

* VAWA also protects the housing rights of the
“affiliated individual” of a survivor, defined as:
e a spouse, parent, sibling, or child of that survivor;
* an individual to whom the survivor stands in loco
parentis; or

e an individual, tenant, or lawful occupant living in the
survivor’s household.

* Affiliated individuals do not include guests.
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Survivors’ Rights Under VAWA

e Cannot be denied admission, be evicted, or have
their assistance terminated because of the violence
committed against them

* Must get a notice of housing rights under VAWA
(e.g. Notice of Occupancy Rights under VAWA,
Form HUD-5380)

* Protects survivors and others acting on their behalf
to invoke or enforce rights under VAWA from
retaliation, intimidation, & interference by their
landlords
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Survivors’ Rights Under VAWA (cont.)

* Allows survivors to use certain types of

* Allows survivors to request emergency transfers
* Allows survivors to request that an abuser be
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documentation to invoke VAWA protections

removed from the lease and housing, where
applicable

Right to report crime or call for emergency
assistance
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Right to Report Crime (Sec. 603)

Supports the right of anyone (regardless of their
survivor status) to seek law enforcement or emergency
assistance

Prohibits any nuisance laws and crime free policies that
impose penalties on people (landlords and tenants) for
calling the police too many times within a given period,
or because they were involved in criminal activity as a
victim, or they were otherwise not at fault

Government entities receiving CDBG funding have
additional obligations under Sec. 603:
e are prohibited from imposing penalties

» are responsible for identifying and reporting problematic laws
to HUD
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VAWA: Admissions

* Public Housing Authorities (PHAs), landlords, and
owners (“covered housing providers” or CHP) may
not deny an applicant housing on the basis or as a
direct result of an applicant having been a survivor
of domestic violence, dating violence, sexual
assault, or stalking.

* If survivor has poor credit history, criminal record,
or other adverse factors that directly result from
being a victim, the survivor cannot be denied
assistance if the survivor otherwise qualifies for the
program.
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VAWA: Evictions (1 of 3)

* May not evict a tenant on basis they are or have
been a victim

* No person may be evicted or have assistance
terminated based solely on criminal activity that is
as a direct result of their status as a survivor

* An incident of violence is neither a “serious or
repeated lease violation” by the victim or “good
cause” for evicting the victim
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VAWA: Evictions (2 of 3)

°...BUT

* VAWA does not restrict ability of CHP to evict or to
terminate assistance to a survivor for any lease or
program violation not premised on acts of violence
against the survivor. Example:

* Nonpayment of rent not related to a DV incident versus
nonpayment of rent where the abuser refuses to pay
rent in retaliation for survivor reporting incident of DV

* VAWA does not interfere with the CHP obligation to
follow any court orders addressing rights of access
to or control of property, such as civil protection
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VAWA: Evictions (3 of 3)

°...AND

* May still evict the survivor if the landlord can
demonstrate an “actual and imminent threat” to
other tenants or employees at the property

* Threat must consist of physical danger that is real,
would occur within an immediate timeframe, and
could result in death or serious bodily harm
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“Actual and Imminent Threat”

Factors to be considered include:
e Duration of the risk
* Nature and severity of the potential harm
* Likelihood harm will occur
* Length of time before the harm would occur

Eviction should occur only if there is no other
action that would reduce or eliminate threat
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Alternatives to Eviction

* Transferring victim to a different unit

e Contacting law enforcement to increase police

Barring perpetrator from property

presence
Develop other plans to keep property safe

* Seeking other legal remedies to prevent

NATIONAL
CENTER on

LAW &

ELDER
RIGHTS

perpetrator from acting on a threat
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VAWA: Confidentiality

* Information submitted by survivor under VAWA must
be maintained in “strict confidence”.

* Housing providers cannot allow anyone administering
assistance or employees to have access to confidential
information unless explicitly authorized.

* Confidential information will not be entered into
shared database or disclosed to others, except if
disclosure is:

* Requested or consented to in writing by survivor in time-
limited release;

e Required for use in eviction or termination hearing; or

e Otherwise required by law.
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VAWA Confidentiality:
Promising Practices

e Conduct the intake session in a private room,
where the individual and staff person can talk
without the risk of other staff or clients
overhearing.

* Communicate to the individual who is responsible
for handling questions or complaints about
confidentiality.

* Provide adequate time for the individual to review
and sign forms.

* Post confidentiality notices in the intake room and
around the property’s common areas.
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VAWA Confidentiality:
Promising Practices (Cont.)

* Avoid using language referencing domestic violence
or sexual assault in agency names, program names,
organization names, and staff titles.

e Serve individuals off-site as needed or when
appropriate.

* Provide interpretation and/or documents
translated into the appropriate language when
necessary.

* Provide accessible documents or assistance filling
out forms for individuals with disabilities.
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VAWA: Proving Violence

* If an applicant or tenant represents that they are
entitled to VAWA protections, the covered housing
provider (CHP) is free to take tenant at their word.
CHP is not required to request documentation of
the status of the individual.

* |f CHP asks applicant/tenant for proof that they are
covered under VAWA, the request by CHP must be
In writing.

* Applicant/tenant has 14 business days from CHP’s
request to provide proof.

* CHP is free to grant extension if applicant/tenant
needs more time.
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Types of Documentation

. VAWA self-certification form }

HUD Form 5382, Certification of Domestic Violence, Dating
Violence, Sexual Assault or Stalking, and Alternate
Documentation

. Police, court, or administrative record ]

Record can be from a federal, state, tribal, territorial, or local
entity or administrative record.

]

. Statement from third party |

e Can be from a victim service provider, medical professional,
mental health professional, or attorney.

Must be signed by both third party and survivor under penalty of
perjury.

. Statement or other evidence (housing provider’s discretion)

Emails, text messages, voicemails, social media postings
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Who Chooses the Type of
Documentation?

 Survivor gets to choose documentation type.

* Housing providers must accept whatever
documentation the survivor provides.

* Only exception: When there is conflicting evidence
as to who is entitled to VAWA protections, housing
providers can ask for third-party documentation.

* Housing providers can require 30-days to submit third-
party documentation and grant extensions.

* Housing providers cannot engage in additional fact-
finding to determine if someone is “really” a survivor
(e.g. conducting interviews w/ neighbors, employers,

etc.).
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Emergency Transfers
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Emergency Transfers: Generally

* All public housing authorities, owners and
managers of CHPs must have an Emergency
Transfer Plan that allows tenant to transfer to
another unit (internal or external transfer) that is
safe, as defined by tenant

e Can use Form HUD-5381, Model Emergency Transfer
Plan for Victims of Domestic Violence, Dating Violence,
Sexual Assault or Stalking, or USDA’s Emergency Transfer
Process

e Can cover moving costs
e Can offer an admissions preference
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Emergency Transfers: Generally
(cont.)

 Same documentation requirements as previously
discussed

* The tenant gets to choose the type of transfer, i.e.,
internal or external, not the CHP

* Partnerships are key to successful transfers

* Section 8 Housing Choice Vouchers can be used as
a transfer option (if available)
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Emergency Transfer Eligibility

* Tenant must request transfer (e.g., Emergency Transfer
Request for Victims of Domestic Violence, Dating
Violence, Sexual Assault or Stalking (Form HUD-5383))

AND

* (1) Tenant has reasonable belief of threat with
imminent harm from further violence if tenant remains
in same assisted unit

OR

e (2) Tenant is victim of SA, and the SA occurred on the
premises during the 90-day period preceding the
request to transfer
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Internal Transfer

Internal transfer = transfer to another unit where the
tenant would not be categorized as a new applicant
(e.g. within the same or scattered site property where
tenant currently resides)

No re-application for housing assistance

If the CHP has an internal transfer waiting list, the
tenant should be placed on that list and may receive
priority, if priority is included in the CHP’s policy

If no internal transfer is immediately available, CHP
must offer tenant help with making external transfer



External Transfer

e External transfer = tenant is treated as new
applicant at new property

* Tenant (applicant) receives priority placement in an
available unit or on the waiting list over all other
applicants in the applicant’s income group
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External Transfers: Vouchers

 Survivors with Section 8 Housing Choice Voucher
(HCV) assistance can move with continued
assistance, even if the lease has not ended

* Lease terminates upon termination of the HAP
Contract

* PHA is the housing provider responsible for
complying with VAWA emergency transfer
provisions for HCVs
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Removing the Abuser
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Lease Bifurcations

* Public housing agency or owner or manager may
“bifurcate” or split a lease to evict abuser while
allowing victim to stay.

* Any household member is eligible for bifurcation

* The landlord must follow federal, state, and local
law in evicting the abuser.
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Lease Bifurcations (cont.)

If the individual who is evicted is the sole tenant
eligible to receive the housing assistance, the
landlord must provide the remaining tenant 90
days or until lease expiration (with possible 60-
day extension) to move or establish eligibility for
another covered housing program.
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Lease Bifurcations: Section 8 HCV

e The owner decides whether to bifurcate the lease.
e The PHA determines who retains the Voucher

* If a family breakup results from the violence, “the

* PHAs have discretion whether to grant a second
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assistance.

PHA must ensure that the victim retains
assistance.”

Voucher for the abuser.
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Additional Legal Protections

* Fair Housing Act
e Americans with Disabilities Act

* The Civil Rights Act
e State and local laws
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Visit Our Website: ncler.acl.gov
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Search for resources

Read practice tips

Sign up for the email list
Request a case consultation
Learn about upcoming trainings

ncler.acl.gov
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Case Consultations

Case consultation assistance is available for
attorneys and professionals seeking more
information to help older adults. Contact
NCLER at ConsultNCLER@acl.hhs.gov.
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